LACMA/LACBA GUIDELINES: Forgoing Life-Sustaining Treatment for Adult Patients:

Patients Without Decision-Making Capacity Who Lack Surrogates (4/93)

1. PREAMBLE

Health care providers regularly deal with patients who lack capacity to make their own decisions and have no relatives, close friends or other qualified surrogates decision-makers for health care decisions.


In these cases, state law provides no process designed to deal with issues of terminating or withholding care when continued life sustaining treatment is inappropriate or not in the best interests of the patient.


State law precludes health care providers (since they are creditors of the patient) from initiating a proceeding for the appointment of a guardian or conservator of the patient (Probate code § 1820 (c)).  Although the Public Guardian’s office could initiate such a proceeding and be appointed to make health care decisions for the patient, in may counties the Public Guardian’s office is unable or unwilling to become involved due to its limited resources and large case load.  In such counties, there is no practical method by which decisions can be made through the courts concerning life support issues for patients lacking capacity without surrogates.


California courts have recognized that all patients are entitled to have appropriate medical decisions made on their behalf.  The initiation or continuation of life-sustaining treatment without a decision that such treatment provides a medical benefit or is in the patient’s best interests may subject patients to indignity and suffering.


The patient lacking capacity for whom no surrogate can be found and who has executed no advance directives requires special attention and protection when medical decisions are to be made on his or her behalf.  Not only are such persons especially vulnerable, but it is not possible to ascertain what their wishes would be with regard to treatment.


This document describes an institutional process designed to achieve reasoned life support decisions for patients who cannot make such decisions for themselves and who have no surrogates, and to assure that the interests of the patient are fully considered.


2. RELEVANT LEGAL AND ETHICAL PRINCIPLES

The process suggested in these Guidelines has been developed in light of the following principles established by the California courts and drawn from the Joint Committee’s guidelines for Forgoing Life-Sustaining Treatment for Adult Patients:


(a) Competent adult patients have the right to refuse treatment, including life sustaining treatment, whether or not they are terminally ill.


(b) Patients who lack capacity to make health care decisions retain the right to have appropriate medical decisions made on their behalf, including decisions regarding life-sustaining treatment.  An appropriate medical decision is one that is made in the best interests of the patient, not the hospital, the physician, the legal system, or someone else.


(c) A surrogate decision-maker  is to make decisions for the patient who lacks capacity to decide based on the expressed wishes of the patient, if known, or based on the best interests of the patient, if the patient’s wishes are not known.


(d) A surrogate decision-maker may refuse life support on behalf of a patient who lacks capacity to decide where the burdens of continued treatment are disproportionate to the benefits.  Even a treatment course which is only minimally painful or intrusive may be disproportionate to the potential benefits if the prognosis is virtually hopeless for any significant improvement in the patient’s condition.


(e) The best interests of the patient do not require that life support be continued in all circumstances, such as when the patient is terminally ill and suffering, or where there is no hope of recovery of cognitive function.


(f) Physicians are not required to provide treatment that has proven to be ineffective or will not provide a benefit.


(g) Health care providers are not required to continue life support simply because it has been initiated.

3. INSTITUTIONAL PROCESS.


When the attending physician believes that life-sustaining treatment should be foregone for a patient who lacks decision-making capacity and has neither a surrogate nor known treatment preferences, he or she should refer the matter to an institutional process for review prior to foregoing treatment.  Other health care givers can also initiate the process.  The goal of the institutional process should be to assure that any decision made is: a) based on medical advice, b) consistent with the patient’s best interests, and (c) made in the absence of material conflict of interest.  To this end the process should:

SYMBOL 183 \f "Symbol" Vest review and approval authority in a formally constituted committee.

SYMBOL 183 \f "Symbol" The committee (which may be the facility’s ethics committee) should be interdisciplinary and should have at least one person who is not a health care professional and at least one person from outside the facility involved in the decision (these may be the same person).

SYMBOL 183 \f "Symbol" If the patient is in a long-term care facility, the committee should include an ombudsman or an equivalent advocate for the patient.

SYMBOL 183 \f "Symbol" Confirm after a diligent search process that no surrogate decision-maker is available.

SYMBOL 183 \f "Symbol" Require that any person with material conflict of interest, real or apparent, with regard to the treatment of the patient in question disclose such conflict.

SYMBOL 183 \f "Symbol" Obtain all relevant medical information regarding the patient’s medical history, current condition, and prognosis.

SYMBOL 183 \f "Symbol" The committee should make sure it considers all medical information that may be available including that from medical records, private physicians, and other facilities.

SYMBOL 183 \f "Symbol" In addition to the patient’s attending physician, at least one other physician should have examined the patient and concur in the prognosis.




SYMBOL 183 \f "Symbol" Consider the views of the nursing staff and other caregivers.

SYMBOL 183 \f "Symbol" View burdens and benefits from the point of view of the patient.

SYMBOL 183 \f "Symbol" Search for historical information regarding the patient, including the patient’s values and beliefs, which might afford an understanding of how that patient might view the burdens and benefits of continued treatment.

SYMBOL 183 \f "Symbol" Caregivers’ point of view should not be projected on the patient.

SYMBOL 183 \f "Symbol" Exclude from consideration any judgment regarding the “social value” of the patient.

SYMBOL 183 \f "Symbol" The benefit of continued life to a disabled patient should not be devalued or underestimated.

4. OUTCOME OF THE INSTITUTIONAL PROCESS

The patient’s attending physician is ultimately responsible for making the treatment decision.

SYMBOL 183 \f "Symbol" The Committee should review the above factors and any other relevant information.  The Committee should either concur in or object to the attending physician’s proposal to forego life-sustaining treatment.

SYMBOL 183 \f "Symbol" When the Committee concurs with the physician’s proposed treatment decision, the physician may so document in the patient’s chart and enter appropriate orders in the patient’s record.

SYMBOL 183 \f "Symbol" In the rare situation where the Committee objects to the physician’s proposed treatment decision and it is not possible to resolve the issue throughout the institutional process, the matter should be referred to the courts.

